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3Nlcrf -3ii~~ Order-In-Appeal No. AHM-EXCUS- ,01-APP-084/2022-23
feaia Date : 25-11-2022 \JlRf cR-,'-T c!?r c=ITTTTcl Date o, ssue 30.1 ·1 2022

3mzgaa (r@ta) arr1fa
Passed by Shri_ Akhilesh Kumar, Commissioner (Apr-: )als)

Arising out of 010 f\lo'. CGST/WS07/Ref-03/RAG/N 2021-22 f ii: 28.10.2021 passed by
Assistant Commissioner, CGST, Division-Vii, Al1rned2 xi 3out!7

31cfi01cf,cit clTI ~Trf.f ~ crm Name & Address

Appellant

1. The Assistant Commissioner
CGST, Division Vil, Ahmedabad So th
3rd Floor, APM Mall, ~lr. Seema Hali.

. Anandnagar Road, Satellite, Allmec 1b2d.-3800"15

Respondent

1. M/s Shilpa Construction Pvt Ltd
41, Payal Park Society, Satellite Re ,d,
Jodhpur Tekra, Ahmedabad - 380C 5

ah{ anfqu su 3rfla 3nag ? ariats 3rzra 4rat err erg ~~r :-:n;_~:n. cfJ '.,";f:r ·,:;p_:r.ft•_;-f::: Ari)
aa; mg er 3rf@rat! at 3fta zu qtgru 3nd If G ".7'-'"i"ffi -g I

Any person aggriGved by this Order-In-Appeal may fii, an appeal or revision a1x,;;,;all,1,·i ·,.s the
one may be against such order, to the ;mpropriate authority in he following way :

Revision application to Government of India:

(«) #€ta snr<a g[es 3#7#fzm, 1994 t em?t 3rad ?tz aa mg mu.sci i a i tar rrg cast
~-tITTT a er uga siaifa g=terr·3n4ca 3it frea, 1:rr"?(l Ti-C::47Tx, N,'\'T -.:(1T::,,i<-1, \1\n«T
fcr.TTTr. ~'1~ ~. ~ c;l7=[ 1:rcr,:f, "x-ix=R "l=JT{ -;-i~ ~ <;c,TJ : 1200, 4 46t urrfl aife4

(i) A revision application lies to the Under Secretary, to tr) Govt. of India, R,3vision Application Unit
Ministry of Finance. Department of Revenue, .41h F!oor, Jeevc 1 Deep Bui'iding, Parliai-nent Street New
Delhi - 110 001 Under Section 35EE of te CEA 1944 in resp0 :;t c:- the following case, governed by first
proviso to sub-section. (1) of Section-35 ibid :

(ii) zift. .:i77i "ctl 131i~ cf- rrr=r~ ii a gt ga ar as#t awverar i s; lurk if <Tr
fa81 quern a a rvgqr i n a cra u 4 i zn )st arusr a; rue#z ii a? ag f}vat

» D

ara 'ij u fan a=ugrmw ' +na # ff#u @tr+ ge at;• • . ..:J ~ •

. .
(ii) In case of any loss of gouds whr.'lre the loss occur int Jn,,d frorn a foctory to a warehouse or :·,:.
another factory or from one warehouse to anothe: during th cc'Jrse of processing of the goods in a

use or in storage whether in a fac:ory or in a warehouf ,



sra ii arr fvj vne us #ff±4! ¢
I : r, \ I · 1 . ' ..... . ' I rr .. ' ' ~- ' ' , . . ~
n.a qwt !es; a fde #5 n +ts 1a # ±

. >T cfi fcrfqT,fq i'f '31Tl!.PTc aa
st zag, u gs ii fruffaa ?

,.

(A) In case of rebate of duty of excise
India of on excisable material ,.,sE:
to any country m Te1Titory outs!de

'.:in '~:o:~,.L expc):ti;e: ,:.:, any country or territory outside
ir; [he , •·,::.nufoc:.1:- of the goods which are exported

·,di::,

. .

(B) In case of goods 2xported ouL;id: :r:ii,; e.:pJrt ;,_, : ::::·::al or Bhutan, without payment of
duty.

3jf Gn1 4t anai grads a «1, i m 4et dfe u pt nu{ ? sit ha 3rag
sit sea err vi fr gifts • gs #re c ir··: CTTRc'I ciT- ~:r=r:T 'Cf< m ~ if fcrrn
3ff@)frua (i.2) 1998 Ir 109f, f.:1 ·::::·r f-:;,< 'T~ {r I

(c) Credit of any duty allowed l':: I~ : ulii1::-(,,j to'vvEi1·ds oayment of excise duty on final ·
products under the provisions of is Ac or the Rules 1T1ade there under and such order
is passed by the Commissionei (/ lpi:,::-:11::) 0!1 or c,ftu. :ne date appointed under Sec.109.
of the Finance (I\Jo.2) Act, ·199e.

(1) #eta Gene re (37@a) fu=a,. .,_'; . \ /

·c:1 qfcrdi -~f, - \)fq-fj ;JiTc:( '.!T c]i ,;rm 0t·

or&gr 4t @i-zit ii #i we; ere
er, 3ra·fa net 35- ii feufft #!
aa+

() :-: - 3iaiia faff#e uua in g-8 11
:Lf :·. ~1 Fll"TI C:,17 ·.fi~-~~ 10T ~

·us +fey psvr# arer rar g.pl an gff
· ~-n2:f €ir-6 arar #t uf 4ft gt#t

(2)

The above application shall bt=: n. ;e a.·iuplc ii: form No. EA-8 as specified under
Rule, 9 of Central Excise (Appea:. ,.-.(u; :· , 2j() 1 • ..viti1,1' 3 rnontlls from the date, on which
the order sought to be appealed :;c :,ii-;c,t ls co:l:i 1!U11icc=:ted and shall be accompanied by
two copies each of the 010 2r1d ':·rJ,:>;---:n-f\ppeai. it should also be accompanied by a
copy of TR-6 Challan evidencing : ;:vm•~1it of pro:.~cribed fee as prescribed under Section
35-EE of CEA, i 944, unde.r Majo· .-,eacl of fa,ccount

-'1;1 ,, _.',"i ::n '3"TR=r qii=f -S-'lcTI ~ 200/...:.IBTTT
.:;· 'a, -;:.,, , t,: ::cf( moo/- at #kt 4rar+ at Gr

Te revision apr:ilication shall )e
in'1olved is Rupee-::; One Lac o · is
than Rupees One Lac.

••;;:: .. ,uc:n;:::;d bv a fee of Rs.200/- where the amount
:.: ·-" . i F-:s. ·J, UCJ~J/. ,.~.ri1ere the amount involved is more·

#tar zy. ah surest zge@ gi war 4 s «a < # WI 31'-ff0:-
Appeal_ to Custom, Excise, & Service Ta: :,_pi_r,·:ats T:-J/un<-.1

(1)

U;-icier Section 358/ 35E of CE/-\ · 4,: .':'l appeai lie.; ro :-

(cr;1 -3, ;·,. I :~-ifclc'f q-f~ 2 (1) cfi i aen; ms cgnr 4ft sr8ta, 3itfrc;n ·mt i Rt ca,
ii van7 zya vi it7a R: .ntraavrifre€) #t ufq gtfru feat sent4l
• 2me, gulf 14q , Gr ±,[@R4·+R,Id1an eco4

(8; lo the west rngional bench of CL•stc , i:.,cise 2, Ser'ifl_;e .Tax Appellate Tribunal (CESTAT) at
2 Floor,Bahumali Bl1awan, Asa1v,1c1 :;iie', .ar Nagar, J\hmedabad : 380004. in case of appeals
_other than 2s mentionecl in para-~\!); . ai_,- .,e.
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The appeal to the Appellat: Tr;unal shat; be& f: 2d in e:iuadruplicate · ii1 form EA-3 as
prescribed under Rule 6 of Centra! Excise(,·-.ppeal) Rules, · 2001 and shall be
accompanied against (one which at least should t ~ accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and R$.10,000/- where amount of dut'. / penalty / demand / refund is .upto 5
Lac, 5.Lac to 50 Lac and above 50 Lac respectiv, 1y in the form of crossed bank draft in
favour .of Asstt. Registar of a branch of any non nae public sector bank of the place
wl1ere the bench of any nominate ·public sector ! ank of the place where the bench of
the Tri9unal is situated.

(3) zuf? za 3mar a an{ yea 3magi al mar @tar & a r#a pa itgra fg 6h at qr
rzjaa n a faa utan afe g« szu a eta'gr fa fear mat mrf a aafg
zqfenf 37418k; naff@raur at ya 3r@tr zu #tz, zr at va 3n4a fut Glar -g 1

In case of the order covers a number.of order-in-)riginal, fee for each 0.1.0. should be
paid in the aforesaid manner not· withstanding he fact that the one appeal to the
Appellant Tribunal or the one application to the : :entral Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs ee of Rs. ·100/- for each.

(4) urzareau zca3rf@nfzm 1970 zusnigi1fer 74f 1 a jafa feffRa fag 374RR Ual
3r<a zu Tar?gr zrenfe;fa fufr q1fen,) a s i t rt# at a sfau 6.6.so ha
ct> I rlJ I lt I ci 1 I# feas cam it are;
One copy of application or 0.1.0. as the case ma: be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise: as prescribed under scheduled-I item
of the 9ourt fee Act, 1975 as amended.

(5) ~ 3ffi"~ .,-P-TC'il' crTI fuMo t aa art furii a 3}z aft sztr 3naffa firm \JJRTT t; \JJl"
fl zyen, di saraa zea vi ara rat#ta = aferar (arsffafr) RW1, 19s2 i ffea
&

Attention is invited to the rules covering these and Jth·:;r related matter contended in the
Customs, Excise & Service Tax Appellate Tribuna (Procedure) Rules, 1982.

+v #lat zed, a?)u swr ye i para& r@l4tu nznf@aw(fee),
4fe3r4la) # wrr i ardoxsitpe an.i) y &Penalty) @nl 1o% u3 6+ sat
3rfaf? erifh, srf@roam qaw. o ls zqu? !(Section 35 F of the Central
Excise Act, 194t,, Section 83 & Secti 1 86 of the Finance Act, 1994)

al4Unayces 3jk hara } 3ia. mfrn"assa sir (Du t:,· r:crn;, : : , le cl)-
. °'· . ,:--- ' ... c--......a. (.5ectiou) ~T(; 11l.J rfi c:10(-; 1~rc: .CCl ·.,·;r~<f;

z far rt+de %Re a6) ef
. av ae#fee fniia froar 2a ufr.

r,:> -rrtr "'Ffs '«iRa n@ha rsctq "GfT-TT crn 1FFff ii', c 9r fur an a fuqfa smfur mru
i.

For an ·appeal to be filed before the CESTAT, 1 O') of the- Duty & Penalty confirmed by
tile Appellate Commissioner would have to be , re-deposited, provided that the pre
deposit, amount shall not exceed Rs.1 O Crores. It: 7ay ·be noted that the pre-deposit is a
mandatory condition for filing appeal before CEE TAT. (Section 35 · C (2A) a1d 35 F of. tl1e
Central Excise Act, 1944, Section 83 & Section 86 of the Fin :1ce Act, 1994)

Under Centrai Excise and Service Tax, "Duty den ,rnded" shall include:
(clxiii) amount determined under Section 1 D;
(clxiv) amount of erroneous Cenvat Credit t ken;

- (clxv) amount payable under Rule 6 of the ;envat Credit Ru\es. __.)y ·
gr en2# ,R or8la u@raw#rr sursiyea rrar zresa-' vs Ra1fa st al T-lTiT ftITTJ; ~~ $·io%
mnraru onsi baaus f@4qf?a st aa us h1o» prara r 6tsrad1l

· r:i view of above, an appeal against this order sha! iie before the Tribunal on payment of
the duty demanded where duty or duty ar.d per ilty are in dispute, or penalty, where
alone is in dispute." . ·



F -,.GAPPL/COM/STD/15/2022

The present appeal has been ,1 ) · . cr1S'I.',y 2\es :.:: ·±. Comm1ss1oner, a

Division-VII. Comrnjssionerate- ,hi!lELlJctcl ~;c_,u; ,t (hereinafter referred to

as tbe appellant), on the bsi; oi t«rev Gd r No. 51/2021 ·22 dated

31.0] .2'022 by he • • 1

_._._ i l(:1 }J rt t r'l • . f"'1 J.. 1
G:is.ss10ner, . uenra GST,

Ahmedabad So11tl1 Conuniss:or L'c~te !.ll Ll:)l'Jl'./-, ,,J Section 84 (1) of the

Fl. na·, ,...e ct ,+- , eic1-1
C l!L, .1.. ..1..Ct..,, l. Vv :i.-, No. CGSTMTS07/Ref-

03/Ri\.G/AC/2021·22 dated 28.J0. ·;w:7 l11ereinrrfle: referred to as "imJ?ugned

ordei'] passed by the Assist:: ·!.1r Ctimmif;:.,iow:r, CGST, Division-VII,

Commissionorate- Ah:medabac; So,,t.b }. of'e referred tol .Ll_!i.GL:._!.Cl L as

''ad/udicating c1utho1~°(Tl'] in th-2 ! J.·,,,,, \,: '.VL'.J. ULi\;·1 Construction Pvt. Ltd.,

41, Paval Park Sociotv, SateLitz::
\ V

q .

i 1J1.:.dhrH,J.' ' 'ekra, Ahmedabad _:_ 380

015 [hereinafier n::ferred toast}_·· ;_:•::'!'(,n1Le1,i.l,

2. Briefly stated, the fact~ • ,:L.i case L::, ; Lat the respondent were

engaged in the business of V,7 J1·~ :. ' :tract er ::es. The. resp~:mdent had

entered into an agreement wit! ' ·· ··, -!, ::. .. : , , , : ,·"structur0 Pvt Ltd .cor·•_) J._ '. •. , .« .C.ct., •. ,.• •..· ,, \.., • • 11

• S T ·consv:ucnon Ot uryan _.,og1c0 t: ,1c.~ ,-ind 11::c.(~,l :.,.J pay Service Tax on the

amounts received b:0111 their ci •. After rps'etion of the project, the

respondent received a ·debit n. ;;-' ;.i:tted Uti.0S.;2018 for an amount of

Rs.1,0O,32,2O2/- and had acccr gl retune.i rhe said amou.nt to their

chent. As the said amount \Vaf ir lu·-,~'- .. (' uC s..:::.··\·i_,_:,::• tax, the respondent filed

R 9 U~ .7 '709/-. s.. ' ''. . The said r:=-J: . , l ·lair es rejected vide OIO

refur.ci claim on G:2 0!5.2019 fo: ::1 :";.:;;(;LUI' o:· u~::.:!,U,91,679/-. Subsequently,

--,;J<•:,dcni .. ·,_/.lc2cl the refund claim~c.l to

No.CGST/\VS07/ref-08/1V[EJACi2C .:.:-:::1, d:::cei! i ?.07.2019.

:? 1 •_i , .. ,:,· ,,o·cy-•=r ve' the roso"i I f tl C . . .-le I4I , ]- • .a.'le.p;Jc.e.ore e 0mm1ss10ner
I .\ .•• - . • ••.• '. ,\ , • ·. - ,j l' . l . ] .

yi1°47, ±1l1lull )ta. W .lO I · C·L.\ 1-'k ..AIEA-EXCUS-00l-APP-013-
.:r.;· .. ! dated 05.05.2020 rem:-:i .: ) h- · i l · tl l: 1· t··:t .ci L, t.• ,.::tH:, D'.:".C c to 10 ac 3uc 1ca 1ng

auc; · ·ity. In the denovo procer:= ~nt>'. ll.'.,l~t,:::· w dS adjudicated vicle the

impug·ned order and the respoL1L.l- •.u: ,v:_1s sac,:tioncd the refund .amounting

,709/- along-with intc:e :t,'.,.;uc'.:j:it; u F.s.1,24,719/-.

]
SI!

'

~-



F :·•✓o.GAPPL/COM/STD/15/2022

. .

3. Being aggrieved with the impugned ord r, 'he appellant department

have filed the present appeal .on the following 1Tounds :

I

1. The adjudicating authority has erred i sanctioning the refund by

merely relying upon the order dated 29. 6.2017 of the Commissioner.
(Appeals), Ahmedabad in the case of l\ 1s. Panchratna Corporation,

Ahmedabad..
ii. However, the view of the appellate auth rityy is contrary to law, facts·

and evidences on record inasmuch as the respondent had made

payment ofthe said amount by GAR Ch lan underMajorHead 0044,

@ which is nothing but service 'tax.

111. The adjudicating authority has incorrect y held that due to deficiency

in service the amount has been returnee· and, thus, the claimant has

not provided any service equivalent to th amount returned.

1v. The respondent' had shown receipts of consideration for providing

Works Contract services in the ST-3 r urns and accordingly paid

service tax on the advances toward the W orks Contract service which

is a continuous supply of service. There: Jrc, the amount paid by the.
service provider was not a deposit but se: vice tax.

v. The statute does not provide that the liab litto pay service tax would

arise only after the service is provided, r cher it provided that service

tax is payable once paynient towar6 " the service is received.

Therefore, the service tax paid was by :he service provider on the

amount received from the service recipi nt and its refund would be

· governed by Section 1 lB of the Central E :cise A,ct, 1944.

v. 'The service tax was paid from October, Y013 to June, 2017 without

any protest and the refund claim was f '.eel on 02.05.2019 i.e. after

more than one year from the relevant da e of payment of service tax.

Therefore, the refund claim was hit by li itation as per Section 1 lB .
g&

of the Central Excise Act, 1944.

The decision in the case ofC.CE & S.'T, B avnagarVs. l\!Iaclhvi ProconVll.

Pvt. Ltd-2015(38) TR 74 (Tri. -Ahmd.) h as been distinguished in the
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case of Benzy Tours & T

Mlambai-I - 201643) '

Cmnmissioner of S.T.,

Vlll. Reliance is p]acod 'npc:n

0 ('O) mr o 1 c··· .r ' ...2 15 :i- i:::i.t..:.-._, o J.v1ac.,:,

• the case of Assistant

nu '. Wat; and \1enkat Associates -

-otL:cl~-:· of ,>'u.,. 2..l Excise Vs. Doaba Co-

lX.

ope1·ative S{1gJll' lVIills iL C •· il _,:\)_)Jicc-:1.l Nu.2b.J of H)88; Veer Overseas

Ltd. \7s. Commissioner of ~:encl',, 1 8~c~:H, -~anchkula - 2018-TIOL

l 4:32-CESTAT-CHD-LB: C :.11c•:~-, \' s. Curnrn ~::;sioner of Ce1i.tral Excise

In view of these decisicnr invuJv~ng 2c11 icentical issue, which are

applicable tc:; the pr"esent

quashed.

x. The service received had' s' cicbiJ tJ\1_1: dated 06.08.2018 to the

responctE:ni. due rn defici:rn «.i :·;J\7;_si,y c-:· 3ervice. The deficiency in

t ••• e on ucaant of inferior quality of

constructiorl \Vork, infe::.io: ,_,:,,:;iry c,i' c.~.;t,,.2ie used in construction

1s liable to be

x1. 'T'he respondent had ale r·,, :vir:!:c'~i ;L.:; ::erv1ces and there 1s no

record of a.ny renef};oi:.iatc Jr , , : , · in ;o;, :. · ct: uunt betvveell' the service

recipient and rhc resp0nc .t. iiowevc;, tSere is no record of any

. .
Xll.

dcficic~ncy in service. Tie

1·espect of seTvice ptovicec:

'I'l . . 1 , ] l :" l .1-•t·-' I'e'-'11' 1
•
11' ··1·11·1·-1·t ·L' Lec· ·,".4 _, . u.: ../ ...__, J._ t. \.. '- l,. - C I... J, ' _,._ ·-

' Ro sos ssed on 06.08.2018 in.,_..._,,, ,J 1 - U :..,V . •: ::...._._ i '_,._, "- ~

·o Och. 013 to June 2017 and.: ... U ' l_'-. .1.l.J.,__ .! ~ ,.;._J , • C

·:.,:., a.pp]i, ;;·;:;:, for refund on 12.07.2019

r:'tppear::; to be ;:-1 n c1fte1thuLt[ ·. -~, .;lnirn ;·-__:.fund. of service tax.

and the aclj udicating. au;h as ci.tied the interest amount

:_;·; ·01 :?. ' , : ,.,r-Scction l lB, the interest

is to be calcnlatc~d after thi.. -, i;s:i,1tlb i1,,:i.: L11e application of refund.

4. ?ersonal Hearing -in thE c ., ,. rn cit \_, 1 ! .22.11.2022. Shri Bishan

Sha): (;hartorecl Accountant, a ...+,,,.,!c] 01; :)(..'half of respondent for the

'le sari hat+le o.-~-') . .L vc.. l.Jl.:, ·•. ' -Ct I V J (.l l... 1..t L ·,,_1,;;g· au, i:,;i"Lry has COlTectly sanctioned

the ·. und. He fu:dJwr stated t'a :eoul& sin±nit cross-objection to appeal

a ys.
c£MTR

,f\ 1-"'~
JI''-<re •
9,. .

,_.
.<"';

o 4 O

*
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5. 'The respondent filed heir crossobjecti as on 24.11.2022, wherein it

was, inter alia, contended that :

»» 'They are eligible for refund of Rs.9,07, 29/- in terms of Rule 6 (3) of

the Service Tax Rules, 1994 on the del t note issued by the service

recipient as value of the services pro ided is renegotiated due to

deficient provision of service.

► Taxable value· of Rs.1,51,28,493/- and Service Tax amounting to

Rs.9,07,709/- was negotiated and Jr which credit note of

Rs.1,60,36,202/- was issued by them tc the service recipient. If the.
amount was re-negotiated on or before;: ).06.2917, they were eligible

to take credit in terms of Rule 6 (3). F wever, the amount was re.
negotiated after 30.06.2017.

» The CBI; has vide FAQ issued on B king, Insurance and Stock

Broke_rs Sector (updated as on 27.12.2-HS) clarified in response to

question 71 that any service paid on r before 30.06.2017 for the

services to be provided but subsequently aot provided shall be eligible

for refund under Section 142 (5) of the GST Act, 2017. Accordingly,

the refund sanctioned to them was in ac ordance with the law.

»» The departinent has not filed any appe:-1 ag·ainst the· decision of the

Commissioner (Appeals) in the case of F ·,nchratna Corporation. Sc it
. .

is d_eemed that the said decision is acce~ table to the department and

they cannot now challenge the said clecif :on.

► Service tax is deposited on the basis of p ovisions of Time of Supply.

► Assu1ning that the provisions of Section · lB of the Central Excise Act,

1944 is made applicable to the refund cl im sanctioned to them, then

also the requirement of the said provisic s are duly satisfied.

» Reliance is placed upon the judgment i the case of CCE, Pune Vs.

Ispat Profiles India Ltd. - 2007 (220) EI T 218 (Tri.-Mumbai) and SS

Agro Industries Vs. C.Cus., Air Cargo Export), New Delhi - 2014

(309) ELT 334 (Tri.-Delhi).

► The relevant date would the date when :he price is re-negotiated for

deficiency in service by which they came o inow about the same and

the credit note for the same was issued c 1. CG.0S.2018. They had filed
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the revised refund cl:,_i.r

12.07.2019.

the «·'od of one year i.e. on

> The porn ts !',·i•~f:'•ct J}, the a ·-r•·.1 ·. ,.· e; 1.E:v;,:· • 1ised before them·during

the entfre pruceedings c/ r .. '
11±±56! Li 2.•C:l(i1'i:L ,1ce ,vith the principles of

6.

t 1 . t' n t'·}1e c·•c·r,..' 1· "-' ..,.·1.·•;-~, ''.·,:,\..,,,'_ i,•o ('l''' ;_~ in all these aspects.na ura Jus IC0, ·-' u --·• • t ..

► The interest has been sun ired z pei tr.. ,'. The 1·efund application

was filed by them on 0-.0 ?G13 ·ad t!en. i':>visecl on 12.07.2019. As·

already proved by the acijL i; ·.; :_i··y -~u1 l:c-1;··~, T, the refund claimed and

sanctioned is a deposit anc :1c=:1:C.:\ not ;{OVE':1·~1ecl by Section 1 lB of the

Central Excise Act, 194,< ... ~r;~n:di:)gly, i:Yt:e,·=:st \Vas.sanctioned by the

adjudicating- authority f.·o~ l :lC:'/.20Hi.

I h.:.:1..ve gone thro ngh th:~ j __ •j c!· 2 es... ·ubmissions made in the

Appe?.l Memorand llrn, the cr0-3!,

material available on records T
· _ !Jn~; ii iyd , •i' the respondent and the

t,.;: .te 'Je.:·c:·p J;J ..: for decision is whether

the impugned o.rc!Pr s::111ctio.:.iir .. g .. · /-::.., ,i: of 2-r._ :,:,r:1r.1-nt of Rs.9,07,709/- along

with interest amounting t:o R:::. 1. , . i, :;/· ;~; ki;~li :-:1,1cl proper.

7. It is observed that the i/'.1r :/ii-:.ci 01·clcr sc:1nctioning the refund along

with interest to the responder± ! ·s ban passed consequent to the remand

directions contained in OJ1\ N,). _ ~ii\i· f~X2US·ChH -APP-013-2020-21 dated

05.05.2020 passed by the Co~ l"ii:,,:,wne1 (!\rpeals), Ahmedabacl. The

"7.
emaxded 'a·· ta the adjudicati g
'he ya«dee+he,re he Adj di
s el! a:; any et!er &:tails oc
'd;dicing Authority wlren tine e,

c'w :,,i_judicnting ,iu!h,)rity".

etc : n< t, i:,y be asked for by the
, , ht;cJ '-~ ii' n:111,!mi proceedings before

. i , . •tur · · : ,t;t ll..,; :i1c nrnttcr need to be
:,, .•i :,y. T", ,:/;' ·'.ai'" is also directed to· put

, · · · ulkil ,;_, .:. 'cq-:}ort of their contention.

7.1 · L1 °nns oi'the direction~ c/ -:,. , ;oi;:,n,1.:_:;,1uner (Appeals) vide_the OIA

suprc",. J. h,? acljudica ting- autlvri · ',.:''3icLcJ ,·he refund claim filed by the

appeln after granuing peso e ie.sing o tie respondent. Considering

n, ~rJ..ts of the case as weL ::.,

t ,(:' ··;;' ·:'1tion the adjudic:1ting · 1...1

ndent ,vas sanctionec, r,

• decision in the case of Panchratna
,·,!y h:- 1·!eicl that limitation in terms of

.:\u: 191
[ ·l ti,, not applicable. Accordingly, .

.,J.i,: alo ::: ;_,:uh interest.
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8. It is observed that the refund has been, ai:ned by the respondent on

the grounds that they had returned an amour of Rs.1,60,32,302/-. which is

inclusive ·of service tax, to their service recipi t on account .of deficiency of

service for which a Debit Note dated 06.08.218 was raised by the service

recipient. The appellant department has chalknged the impugned order on

the grounds of limitation. It has been conten ed that the service tax was

paid during the period from October, 2013 tc June, 2017 and the refund

claim was filed on 02.05.2019 i.e. after more t; an one year from the date of

payment of service tax. The adjudicating auti ority has on the other hand

held that the limitation in terms of Section 1: 3 of the Central Excise Act,

1944 is not applicable in view of OIA No. AHM -SVTAX-000-APP-023-17-18

dated 29.06.2017 passed by the Commissioner Appeals). Ahmedabad in the

case of Panchratna Corporation, Ahmedabad The adjudicating authority

has also relied upon other judicial pronouncen: snts in suppo~t of his stand.

8.1 However, · I find that the decision i: the case of Panchratna

Corporation supra, as well as the other case le ws are not applicable to the.
facts of the present case. The issue involved i: those cases was pertaining

to payment of service tax on advances and su sequent cancellation of the

service in respect of which the·tax was paid am, therefore. the amount paid

was not tax but deposit and accordingly, it wa held that limitation under

Section 1 lB would not apply. The issue in te instant case pertains to

payment of service tax and it's refund on accoF it of deficiency in service. It
would, therefore, be relevant to refer to the p1 ;Visions of Rule 6(3)of the

Service Tax Rules, 1994, which is reproduced t \lmv:
"Where an assessee has issued an jnvoicc, or rece ed any payment, against
a service to be provided which is not so provide by him either wholly or
partially for any reason or where the amount of inv ice is renegotiated due to
deficient provision of service, or any terms cor ained in a contract, the
assessee may take the credit of such excess servi( : tax paid by him, if the
assessee, 

.
k s ¢

8°sea'

(a) has refunded the payment or part thereof, received for the
service provided to the person from whom L \ViS received: or

(b) has issued a credit mote for the value of he service not so
provided to the person to whom such an invoice had been
issued." '
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8.2 In terms of t,he ::;aid Rule f 3) : sse8sue allowed to take credit of

tlle c:0-1·v1· r•a ·1'·,-,y '\\7 h1· ,,}·1_ \V~\c. ])'-tl -J -·
I._J\...... • ) \.,·C ,✓ . , • • , \.. ' - \., • • . -

provided either wholly or parJy

here the service was not

,ditions specified thf}rein.

In the instant case, he respcw re was issued , :lobit note by the service

recipient for deficieney ser e a,l be :u8. ndent had returned the

amourit mentioned in ~-he debit oc l the service recipient. Therefore, the

relevant date' for ·taking ct ch (_i}' LL:1; 8.:~.::,~:•<; ::;ervice · tax paid by the
. .

respondent v,,rould be the dnte of he cicLii- nui:t: S;-c ,)er which the respondent

had returned the amount to f,1e 2rvic,~ recipient. It is also noteworthy that

there is no time limit prescribes kl 3)f sing of credit of the excess

service tax paid.

8.3 ] n the instant case the cl.

1. c•st1erl 011 l'6 (\(~ ')1Y\ r' l: - . ,:,-f"·'·c•1· d-o __ J .~c,....,u __ ::, .e. at,,_,.

deficiency in service was

-iST w.e.f 01.07.2017. The

date on vvhich the assc:ssmen c, · ·· i), _, 1i11 rdi i - ;; , ; espect of the said service

, : , 1 ;,,.:r, in ifthe introduction of.GST,

the r1:;spondent \Vas not in a p9s:'0 take.re@i of the excess service tax

paid by them. Therefore, the .. es int iad fiic a claim for refund of the

service tax paid in excess an i .• lerved hsr the clairn for.refund was

filed ·within one year from the cL=: uf fj iulli,-.r, iiou c,f assessment i.e. the date

of debit note. It i.s worth meE:ic in;--, rhat there i~ no time lin1it ·prescribed

.. ». o rt l· ·d ftl: , •. •. Cl L! 2 ... · das 10 amng c1e lt O 18

service tax paid in excess. It i::, 2. '· , p: 1't.1.n2!ti- lluc the respondent had filed

the 1\::fund c]airn ~n lc-:'rn; . ,.,.;;,1-:_ 1;>:;1 cZ the CGST Act, 2017.

Considering the« Zets. f am o +emnsidr! view that the refund claim

filed by the responclout i:::: Eot hi , · : ;-ie ;;r:: uJ limitation prescribed under

Section 11I oi the Central Ex is 1

» 1l ' I-'- no appe anr. c epa~·tmE u , lsc) :_::c;uL: :ndccl that there is nothing on

record to incbcate that ther·e ;,;:_,_ :, ;·;•neg(,ti21t·icrn of the ainourit of invoice

l -- 1-1·1·11·- ot'' ,xT01· !, .-. ( 1' -)1·11-1"' c·t• c~e, -, ,-- •-~ ~ c.... V\ .. '\.. ,:, '--·I... l' Cl., k.J ~_!_\·l-

behv 1..::en the l'csponclent and t ,:.. L'V1ce i·u.:ipient. In this regard, it is

iry the t.spondenat to the service recipient

i, 1 the ,·:tf:'\: of \i\forks Contract Service,

i ,-Tm-:; t-Jf" f,ule 2A of the Service Tax
,. · J . • •

01 tne ;:;erv1ce :::::· - tion

t
...,
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Determination of Value)Kules, 2006 fie; inafter referred to as the

Valuation Rules). As per Rule 2A Ci) of the\. ::1hrntion Rules, the value of

service in execution: of a Works Contract shat 'Je the gross amount less the

value of property in goods transferred in : ~rncution of the said works

contract. If it is not possible to determine the alue as per clause (i) of Rule

2A, the v.aluation is to be as per clause ii £ Rule 2A. Rule 24 (6) (A)

stipulates that in case of original works, the s vice tax shall be payable on

forty per cent of the total amount charged for he works contract.

9.1 In the instant case, it is observed that :he deficiency in the service

provided by the respondent is stated to be ini Tior quality of construction,

- . inferior quality of concrete used and discrep nacy in measurement and/or

rate for various items. It is clearly apparent . 'orn the debit note issued to

the respondent that amount is sought to be rec :JVered on account of inferior

quality of material used as vvell as discrepanc: in rate of items used. There

is no detail available on record and neither is ny detailed finding given in

the impugned order whether the amount retm 1ed by_ the respondent to the

service recipient is solely on account of the , Jsl: of material used in the

Works Contract or whether it is also in respec of the service portion of the·

Work Contract Service. The respondent would only be entitled to refund of

the service tax paid in excess in respect of the ,ervice portion of the Works

Contract service and not on the amount return: cl by them which is inclusive
. .

of the cost of materials. In the event the amoun returned by thl! respondent

to their service recipient pertains only the cc ·t material, the respondent

would not be eligible for any refund. It is obser ad that the impugned order

is silent on these aspects. Therefore, the matt· is required to be re-visited

by the adjudicating authority and decided afre after giving a clear finding

on this issue.

.
10. The appellant department have also cont stcd the interest sanctioned

to the respondent. It has been contended by th appellant department that

interest is payable only after three .nrnnths fr m1 the date of filing of the

ed refund application which was filed by ti respondent on 12.07.2019.

observed ·that the adjudicating author y has at Para 18 of the
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.iJJf. ;';,;.·/ · ;vi.seed filed appliDation of

TefzzndRs.9,07. a;c;;- on L!. fJ? ?( ·;9 ,; : :,-l :.'3 per r.v .vrc,vision .of'Bection 11B,

o soi"er.o'no.oei es.rhin :iv onths tom the date ofll V '""' li t:! .::, .1. ;(JI .lit u .u UL •. •Cl'<, - . -

filing refimd c}nim. Accon1in;:.{ rt,,·.· •!e' cl:!/1n.:,n is eligible.for interest
~60. . C. n ~ . ., .--·)n ,, ,, . . ··· . . ' 1 ' • ., no] !J , ') " ] 0 01 878p.a. 011 .1.C:3«:1,U;, /( JF tor ;•jy 'X'F,uu' !1'0111 .lei,(•· .~ l Ob6. .A .::5 (( u

d ) l .. ' -1.,-,~, f'.,ays uncer Sectxcn J ~ o.b o ; JE

10.1 The acljuchcabng utho it; lass cisarly errel in coming to the above

conclusion. ln tel'ms of Sect0. iii} of the {Central Excise· Act, 1944,

inte_rest is payable aft2r expi:; r : •· du:1'.•:i mon dL; L·om the elate of receipt of

the !·efnnd application. Sir:..:::c

12.07.20H1, the app(.'llanL wou:c1

merit in rl1e conr-c\ncirn: ol t<lw '-P

ovis8 orhicotion "vas filed on- ,.__, • ~-; · '-- '- .. 1' - Ll ,, \ \ C .._

oiled to inre :es only from 13.10,2019

· :ict,"c,:L,~-9.t:, :<thority. Therefore, T find
iL:: (i''f:,i 1.;1\ .:.tin this regard.

11. In viev.r uf the discs101 s ±g ii.tings recorded hereinabove, I am of

the considered view that the r.a ;· i , . C•/iUi,:cd ;_tj be remanded back to the

ir; i i:)1t of tho findings co~tainecl
in Pn:~a 8. J and 9.1 n.bovt? ..AcC'.Jrc -. ,r:1y, the· i!npugi:ecl order is set aside and

the c1.ppeaJ filed by ihe appulL.,1c .,p"1·cn:;.::ni. ;<; ,t1.hwed by way of remand.

3ho anei filed by {ho ar-- ' t I ] :r'_c: t. -- -'' - , '-- ,.·,,, ,11 l,::]j,1 L:t'e c s,ancs c1sposec oi: 1n

, .,:'r~_ ... •- A • -.... . v·'--"'~ .· _.. - l:t Q..9 •~:i.,~.,
'..- ..,02° 9. .----· .._.- lJ"-,, u

-( Akhilesh_ Kumar )
Commissioner (Appeals) ·

Date: 25.11.2022.

(N.Sw'yt'rnarayanan. Tyer)
Superin!:e1~dent(Appeals) .

. CGST. :\ ~~modabacl.

Appellant
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CGST, Di.vision· VII,
Commissionerate : Ahrnedabad South.

M/s. Shilpa Construction Pvt. Ltd.,
41, Payal Park Society, Satellite Road,
Jodhpur Tekra, Ahmedabad -- 380 015

Copy to:
1: The Chief Commissioner, Central GST, Himedabad Zone.
2. The Principal Commissioner, CGST, Ah Jedahad South.
3. The Assistant Commissioner (HQ Syste: ), 3GST, Ahmedabad South.

(for uploading the OIA)
·9.Guard File.
5. P.A. File.

Respondent
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